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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

Several factors continue to shape the outcome of the estate tax.  Among these 
factors are: (1) a packed congressional schedule, (2) a focus on deficit reduction, and 
(3) the upcoming mid-term elections.  These factors, in addition to the unanswered 
question of how Congress will address the expiring 2001 and 2003 tax cuts, and 
whether reconciliation instructions will be written into the budget process for a tax bill, 
have continued to delay the decision on the estate tax.  AALU has visited with 34 
Senate offices over the last five weeks and this bill presents an analysis of the current 
environment.  At this juncture, the House and Administration support $3.5 million 
exemption and 45% top rate.  However,  uncertainty remains in the Senate, where 
neither those who advocate for permanent reform at $3.5 million exemption and a 45% 
rate, nor those who advocate for reform at a $5 million exemption and 35% rate 
currently have the 60 votes needed for passage.   

 
Recent Events Within the Context of Estate Tax Reform 
 

On March 24, the House approved H.R. 4849, the "Small Business and Infrastructure Jobs Tax Act 
of 2010," which would impose a minimum 10-year term for grantor retained annuity trusts (GRATs).  We 
profiled the provision in our Bulletins 10-35, 10-15 and 09-50.  As of the date of this Bulletin, it is unclear 
whether the provision will ultimately be signed into law as a part of the small business jobs bill because  
several Senators believe estate tax revenue raisers should be used only to offset estate tax reform.   
 

 

http://www.aalu.org/
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Also in March, House Ways and Means Chairman, Sander Levin (D-MI), indicated in a statement to 

reporters that he plans to begin consideration of the estate tax in the coming weeks and believes the 
parameters should be permanently extended at a $3.5 million exemption and 45% top rate.  He also said it 
should likely be made retroactive to the start of the year to maintain continuity of the estate tax policy, but 
noted that another option is to provide taxpayers with a choice in 2010 of whether to follow 2009 estate tax 
laws or the existing 2010 law.   

 
Senate negotiations are ongoing.  The Senate Finance Committee continues to grapple with the 

division between those who advocate for reform at a $5 million exemption and 35% rate and those who do 
not want to go beyond a $3.5 million exemption and 45% rate. A long-term compromise could be reached 
somewhere in the middle, but this would require agreement regarding revenue offsets and some of the ideas 
proffered – such as an estate tax prepayment trust and tax on foundations – have not gained sufficient 
traction.  Consideration is also being given in the Senate to make the 2009 estate tax laws retroactive to 
January 1, 2010 and to allow estates administered this year to choose to follow 2009 law or 2010 law 
depending on what would be most beneficial for the estate. 
 
A Packed Congressional Schedule 
 

Upon returning from President’s Day recess on February 22, both chambers remained consumed 
with health care legislation – in addition to a series of jobs measures, and various other bills.  On March 25, 
Congress adjourned for a two week recess without passing an extension to unemployment insurance 
benefits for the jobless, which are scheduled to expire on April 5.  The inability to reach an agreement on 
another short-term extension, because of a filibuster and opposition to an agreement reached in the House, 
underscores the pressure and difficulty in finding compromise in this political climate.  It foreshadows the 
tenuous road ahead as Congress deals with the tax cuts that expired at the end of 2009 and tax cuts that will 
expire at the end of 2010, as well as attempts to reach an agreement on the estate tax before it reverts to the 
pre-2001 exemption of $1 million and 55% top rate.  
 

Health care and the use of reconciliation have also slowed down the FY 2011 budget resolution 
process. Upon returning from Easter recess, both the Senate and House Budget Committees will markup 
their FY 2011 budgets, which will then be brought to the floor for a vote.  It is likely that we will see a 
“voting exercise” on the estate tax within this debate, much like the vote on the estate tax amendment at a 
$5 million exemption and 35% rate that occurred in the Senate’s FY 2010 budget resolution. The likelihood 
that something permanent gets done this year on the expiring 2001 and 2003 tax cuts will depend on 
whether Congress writes reconciliation instructions in the FY 2011 budget resolution.   
 

Congress has roughly fifteen weeks of floor time remaining before the August recess:  
 

• Seven weeks of floor time between Easter recess and Memorial Day recess 
• Four weeks before July 4th recess  
• Four weeks before August recess 

 
Between August recess and the November midterm elections, floor time will likely be limited 

because lawmakers need to return to their districts to campaign.  Any legislative action taken during this 
timeframe will likely not involve politically sensitive votes or consideration of significant policy issues.  
Thus, fifteen weeks is a tight timeframe within which to finish jobs measures, the FY 2011 Budget, 
financial services regulatory reform, annual appropriations bills, and to address the expiring 2001 and 2003 
tax cuts.  A packed congressional schedule, the contentious nature of the estate tax and the inability of the 
Senate to find a reform package that can generate 60 votes continue to delay the decision.   
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A Focus on Deficit Reduction 
 

On March 5, the Congressional Budget Office (CBO) released a preliminary re-estimate of the 
Administration’s budget for FY 2011 and beyond.  According to the CBO, under the Administration’s 
budget, the U.S. could record a record-setting $1.5 trillion deficit in 2010, and will see annual deficits 
decline to $724 billion by 2014, but then see annual deficits begin to grow thereafter to $1.25 trillion in 
2020, the last year estimated.1  By 2020, debt held by the public under the Administration’s budget is 
projected to reach 90% of GDP.  At the end of FY 2009, debt held by the public was only 3% of GDP.  
 

The CBO re-estimate of the Administration’s budget scored a permanent extension of the estate tax 
at a $3.5 million exemption and 45% rate at $253 billion over ten years (2011-2020).  The Joint Committee 
on Taxation (JCT) released an earlier report in September 2009, which compared the cost of reform at a 
$3.5 million exemption and 45% rate ($233 billion over ten years, 2010-2019) to reform with a $5 million 
exemption and 35% rate ($324 billion over the same ten years).  Both scores were for permanent reform but 
did not include indexing for inflation.  

 
Those favoring reform at a $5 million exemption and 35% rate have had a difficult time selling the 

additional $91 billion cost over ten years in the current fiscal environment. While several Senate Democrats 
have historically supported reform with a $5 million exemption and 35% rate, other Democrats do not want 
reform more costly than a $3.5 million exemption and 45% rate. Approximately 99.7% of all estates are 
excluded from the estate tax at $3.5 million exemption and 45% rate and extending the exemption to $5 
million and a 35% rate would provide relief for only one-quarter of one percent of the population (the 
highest income earners).2   
 

Importantly, in this context, the President recently signed into law legislation that re-instituted pay-
as-you-go (PAYGO) budget requirements along with an increase in the Federal debt limit.  As the PAYGO 
reads, the cost of revenue-losing measures and the creation of new mandatory spending programs would 
have to be offset with either revenue increases or spending cuts elsewhere in the budget.  PAYGO has 
several key exceptions, including exemption of the cost of extension of the estate tax at a $3.5 million 
exemption and 45% rate for two years.  Thus, reform that extends beyond 2011, a higher exemption, or a 
lower rate would have to be offset in accordance with PAYGO.  This creates additional hurdles to a more 
permanent solution.  Thus, a possible course of action remains a two year reform with a $3.5 million 
exemption and 45% rate.    
 
Upcoming Midterm Elections 
 

During the FY 2010 budget debate, in April 2009, 52 Senators (including 10 Democrats) cast a vote 
in favor of an estate tax regime with a $5 million exemption, 35% rate, with reunification, portability and 
indexing for inflation.  Reunification, portability and indexing for inflation continue to be supported by the 
majority of offices on a bipartisan basis, but the primary focus continues to be on the exemption level and 
the rate.   
 

There are thirteen incumbent Senate Democrats who are seeking reelection in November, eight of 
which could potentially face very real fights.  AALU has met with the majority of these thirteen offices 
over the last five weeks.  Of those seeking reelection, three voted for reform with a $5 million exemption 
and 35% rate in the FY 2010 budget debate.  If there were a vote on a bill with a $5 million exemption and 

                                                 
1 Congressional Budget Office, “An Analysis of the President’s Budget Proposals for FY 2011,” March 2010. 
2 Center on Budget and Policy Priorities, “Lincoln-Kyl Estate Tax Amendment is Both Unnecessary and Unaffordable,” Apr 3 
2009. 
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a 35% rate this year, Senators Blanche Lincoln (D- AK) and Patty Murray (D-WA) would likely vote in 
favor, but since switching parties, Senator Specter’s (D-PA) position is unclear.   

 
The remaining ten incumbent Senate Democrats facing reelection voted against a $5 million 

exemption and a 35% rate in the FY 2010 budget debate.  Several of these Senators face tough races due to 
a combination of frustration over the economy, unemployment, health care and taxes.  Those in 
“agricultural states” will put additional pressure on the need to seek carve outs for farmers and ranchers, 
which is feeding the push to find a compromise somewhere between a $3.5 million exemption and a 45% 
rate, and a $5 million exemption and a 35% rate.   
 
Outlook 
 

It is likely we will have a clearer sense of how Congress will proceed when they return from Easter 
recess.  The easiest type of reform, taking into account the congressional schedule and the focus on deficit 
reduction, would be to pass a two year patch of estate tax law at the 2009 parameters through 2011.  That 
being said, in the 34 Senate office visits, AALU has learned that Senators are still searching for a 
permanent compromise between 2009 parameters and a $5 million exemption and a 35% rate.   

 
Whether Congress writes reconciliation instructions in the FY 2011 budget resolution will be telling 

as to whether leadership will be able to move forward with tax legislation, including the estate tax, which 
would require only 51 votes to pass.  Members of the Senate are hesitant to write reconciliation instructions 
coming off the heels of the health care reconciliation bill.  If reconciliation instructions are not written, we 
will remain in the difficult predicament we currently observe – the tenuous task of finding a compromise 
between the parameters outlined above and revenue offsets that would garner 60 votes needed to pass a bill 
under regular order.  The difficulty in finding 60 votes may lead to either (1) reversion in 2010 to a $1 
million exemption and 55% rate or (2) a short-term extension of tax cuts, including the estate tax on a two-
year basis at $3.5 million exemption and 45% rate, possibly during a lame duck session (when Congress 
returns after November elections).   
 

Your attendance at the Annual Meeting will be during the heart of the debate and there is no better 
time to get engaged in the conveying policy to lawmakers during Capitol Hill Club Day. 

 
Any AALU member who wishes to obtain a copy of any of the items discussed in this Washington 

Report may do so through the following means: log onto the AALU website at www.aalu.org and enter the 
Member Portal with your last name and birth date and select Current Washington Report for linkage to source 
material or email Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

http://www.aalu.org/
mailto:raglani@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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